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Instruction Manual for Prosecutors to Effectively Combat Wildlife Trafficking in Sri Lanka

1. Introduction to the Manual

Sri Lanka harbours invaluable biodiversity and high endemism. However, due
to the strategic location of Sri Lanka in the Indian Ocean, Sri Lanka has become
a source and a transit hub for illegal wildlife products making their way to
wildlife markets across the globe. Among these are a variety of illegally sourced
wildlife; such as sharks, sea horses, sea cucumbers and other terrestrial and

marine species.

Wildlife trafficking is broadly defined by the United Nations Office on Drugs
and Crime (UNODC) as follows:
Wildlife trafficking involves the illegal trade, smuggling, poaching, capture,
or collection of endangered species, protected wildlife (including animals or
plants that are subject to harvest quotas and regulated by permits), derivatives,

or products thereof.

Sri Lanka is also a key source that is often targeted by bio-pirates to source
genetic material and therefore, necessity has arisen to empower the prosecutors
of Sri Lanka to effectively combat wildlife trafficking through enhanced and
strategic prosecution. Thus, this effort is to strengthen the foundation of

prosecution in the system of law enforcement in Sri Lanka.

2. Definitions
a. Peace Officer (e0® Bca038) — Code of Criminal Procedure Act (CCPA), section
2
e '"Peace officer" includes a police officer, and a Divisional Assistant
Government Agent and a Grama Seva Niladhari appointed by a Government

Agent in writing to perform police duties.

Sri Lanka CWT Awareness, Capacity & Empowerment (ACE) Programme 1



b. Cognizable Offence (es-ewde ©:68) — CCPA, section 2

C.

Instruction Manual for Prosecutors to Effectively Combat Wildlife Trafficking in Sri Lanka

e "Cognizable offence" means an offence for which a peace officer may

in accordance with the First Schedule, arrest without a warrant.

Burden Quantum of Proof — Beyond reasonable doubt (sodesen wimewsy

23390)

Investigation
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Points to Remember

A prosecution is instituted only after ensuring that a cogent case is present and after
the investigations are concluded and evidence has been gathered to establish the case
of the prosecution.
A case number has to be obtained from the Registrar of the Court and written on the
top right corner of the case file before the ‘A Report’ or ‘B Report’ is filed.
Offences under the following laws are criminal offences and require cases to be
instituted in the Magistrate’s Court.

o Fauna and Flora Protection Ordinance, No. 02 of 1937 as amended (FFPO)

o Forest Conservation Ordinance, No. 16 of 1907 as amended

o Fisheries and Aquatic Resources Act, No. 02 of 1996 as amended
Generally applicable laws in the Magistrate’s Court are:

o CCPA, No. 15 of 1979 as amended

o Evidence Ordinance, No. 14 of 1895 as amended

o Electronic Transactions Act, No. 19 of 2006 as amended

o Penal Code, No. 02 of 1883 as amended
If the series of the offences that have been alleged against the suspect are offences
under different Acts/ Ordinances, it is a best practice to give precedence to the Act/
Ordinance that imposes the highest fine/sentence for that charge.

Note: The forest officers are empowered to enforce the provisions of FFPO as indicated in

Example 01.

Sri Lanka CWT Awareness, Capacity & Empowerment (ACE) Programme 3
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Example 01:

17. 62 &8 dnmaml, 68 gDudhed? gun §u mevedi® yedldEn bn niuem g

vmed 7(1)(8) Dontde cdewwme @mo¥s! 60 emid (Senna alata) swm Hedos
gmbedews! woinmed nd oBeds &l Af sgoed 12 BB Dovde ee

Bueln Dn adruan g omed 7(1) 8@ Dorlfo cles! (ED8 @de ¢r Bdd BE

800,

18. 08 68 dhmumd, 0B gDdSeb? Dul 1970 gom 01, Ded 1993 gom 49 @ Ded 2009
gom 22 ¢S s vy DB mewedBm 469 618 qdmaBw § 1937 qem 02 ¢dum Do efO wo

Eastwemn @omles g omes 3. (a).(g)q(3) ou (¢) Borld cdenmnn @d8s!

Lipidoptera eefned gos’ a®mésf [ wca@zf (Butterflies and Moths) 771 = edmDad,
Briod 8dnd m Bl am (@ 86@wd vl »d, ndic mF, I 8g w4, ed® o Re
0a e! sem ¢l @0be@sie, mE nA oR6 g emd H8e@sf &, sxfnmed man
0Bz, (R BB sogoved 32 BB DosBe wdo Buwedn weddiEn vmen 3.
Soride wded (D8 cde gy Oder m@ ADe,

Credits: Department of Forest Conservation

Jurisdiction of the Magistrate’s Court (83w s BEens B3O)

CCPA, section 128(1) - The Magistrate’s Court within whose jurisdiction the
offence was committed has the power to inquire into and hear the case against the
accused.

CCPA, section 128(2) - Any Magistrate's Court within whose local limits of
jurisdiction an accused may be or be found shall have jurisdiction respectively in all
cases of offences.

CCPA, section 128(3) - An offence committed on the territorial waters of Sri Lanka
or an offence committed on the high seas, or on board any ship or upon any aircraft
may be tried or inquired into by the Magistrate's Court of Colombo, if it otherwise

has jurisdiction or on indictment by the High Court.

Sri Lanka CWT Awareness, Capacity & Empowerment (ACE) Programme 4
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CCPA, section 129 — The accused can be tried at the Magistrate’s Court within
whose local limits of jurisdiction the offence was committed, or at the Magistrate’s
Court within whose local limits of jurisdiction the consequences of the offence
ensued.

CCPA, section 130 — When an act is an offence, but in relation to the same act,
another offence has been committed, the accused could be tried at the Magistrate’s
Court within whose local limits of jurisdiction the first offence took place, or where
the subsequent offence took place.

o e.g. ‘A’ captures a pangolin within a protected area within the local limits
of the jurisdiction of Magistrate’s Court ‘X’ and tries to sell it within the
local limits of jurisdiction of the Magistrate’s Court ‘Y.’ Either the
Magistrate’s Court ‘X’ or the Magistrate’s Court ‘Y~ has the power to hear

the case.

Using the First Information (§E @5050)

CCPA, section 109 - Every information relating to the commission of an offence
may be given orally or in writing to a police officer or an inquirer.

First information can be given by any person, even via a telephone call. First
information could be anonymous.

The first information must be entered into the Information Book maintained at the
Police Station, or a true copy of the first information shall be included into the
Information Book. The Information Book serves to record statements.

The accused also has a right to have a copy of the first information if the person who
gave the first information is named as a witness. Furthermore, the provisions in the
Evidence Ordinance make an accused entitled to have a certified copy of the first

information as it is a public document.

Sri Lanka CWT Awareness, Capacity & Empowerment (ACE) Programme 5
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o Attorney General v Geetin Singho [1956] 57 NLR 289 — The
accused has a right to inspect the information book subject to any
claim of privilege laid down by the Evidence Ordinance.

If the information has been given orally, it shall be written in the language in which
it is given, then read over to the informant.

However, if it is not possible for the officer to take down the information in writing,
he shall request the informant to provide the information in writing.

Where the informant is unable to write, the officer shall write the information in a
national language after recording the reasons to do so. Thereafter, he shall read the
record to the informant or interpret it in the language the informant understands.
Every such information given in writing or reduced to writing has to be signed by
the informant and an entry has to be made in the information book.

If the first information was not communicated to the Officer in Charge (OIC) at the
Police Station, the officer who made the first information entry has to inform the

former.

4.1 Evidentiary value of First Information

First information can be used to corroborate or contradict a witness.
It can be used to establish consistency and credibility of a statement made by a
witness.
However, if the informant having perused the information and then uses it as a
means of supporting his evidence, the value that first information holds is negligible.
To corroborate a witness, the respective first information has to be based on the
informant’s personal knowledge. Hearsay is not accepted unless the hearsay matter
is relevant to the facts.

o Evidence Ordinance, section 157 - Any former statement made by such

witness, whether written or verbal, relating to the same fact at or about the

Sri Lanka CWT Awareness, Capacity & Empowerment (ACE) Programme 6
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time when the fact took place or before any authority legally competent to
investigate the fact, may be proved.
Thereby, where the first information was given by a person, it may be proved that
either he has given false information about an alleged offence or, that he had made
a different statement to which he made later when giving evidence in court.

Verified first information can sustain a charge against an accused.

Filing of the ‘B Report’ (&0 £25500)

CCPA, section 115-

Whenever an investigation under Chapter XI cannot be completed within the period
of twenty-four hours fixed by section 37, and there are grounds for believing that
further investigation is necessary, the OIC of the police station or the inquirer shall
forward the suspect to the Magistrate having jurisdiction in the case.

At the same time, a report of the case, together with a summary of the statements, if
any, made by each of the witnesses examined in the course of such investigation

relating to the case shall be transmitted to the Magistrate.

5.1 Purposes of a ‘B report’

Reporting of the offence to the court.
Presenting the productions detained related to the offence.
Requesting further time to conduct investigations.

To obtain orders relevant to the suspects and productions.

5.2 Contents of a ‘B Report’

The Magistrate’s Court jurisdiction in which the offence was committed has to be

stated.

Sri Lanka CWT Awareness, Capacity & Empowerment (ACE) Programme 7
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Date, time and the location the offence was committed need to be mentioned.

The name of the officer who reports the offence and his designation are required.
Name of the Law, the relevant provision that has been violated and the penalty
provision shall be added.

The name and address of the suspect shall be mentioned.

A list of productions needs to be included

CCPA, section 116 —

o When an OIC or an inquirer forwards the suspect to the Magistrate or accepts
the security, he shall send the weapons or other articles to be produced in court,
and require the complainant/ witnesses to execute a bond to appear at court
and give evidence.

o The said bonds shall be sent to the Magistrate.

o The Magistrate may on the application of a police officer or inquirer, forward
the weapons or samples to the relevant authorities for analysis and submission
of reports to the court.

o Where a complainant or witness refuses to execute the bond, the officer or
inquirer shall report it to the Magistrate’s Court having jurisdiction, which may
thereupon issue a warrant or summons to the complainant or witness to give

evidence.

Sri Lanka CWT Awareness, Capacity & Empowerment (ACE) Programme 8
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Drafting of the Plaint (¢5:8&E sm)w@)

Date, the name of the court and the name of the person who reports the offence with
his designation shall be mentioned.
The name and address of the suspect shall be mentioned.
Place of the offence and the date the offence was committed shall be included.
o Ifthe offence has been committed in a protected area, the Gazette
Extraordinary by which it was declared a protected area and its
date have to be stated.
Name of the Law, the relevant provision that has been violated and the penalty
provision shall be added.
Additionally, the names and addresses of the witnesses and the list of productions
shall also be included in the plaint.
It is a good practice to attach few copies of the charge sheet, orders to hold the

accused in remand custody and a blank sheet of paper to the plaint.

CCPA, section 136 -
(1) Proceedings in a Magistrate's Court shall be instituted in one of the following
ways: -
(a) on a complaint being made orally or in writing to a Magistrate having
jurisdiction:
A written complaint countersigned by a pleader and signed by the
complainant; or
(b) on a written report to the like effect being made to a Magistrate of such court
by an inquirer appointed under Chapter XI or by a peace officer or a public
servant or a servant of a Municipal Council or of an Urban Council or of a
Town Council; or

Note: This is referred to as the ‘Plaint.’

Sri Lanka CWT Awareness, Capacity & Empowerment (ACE) Programme 9
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(c) upon the knowledge or suspicion of a Magistrate of such court to the like
effect;

(d) on any person being brought before a Magistrate of such court in custody
without process, accused of having committed an offence which such court
has jurisdiction either to, inquire into or try; or

(e) upon a warrant under the hand of the Attorney-General requiring a Magistrate
of such court to hold an inquiry, or

(f) on a written complaint made by a court under section 135.

Also note that if common intention is apparent, it can also be mentioned in the

plaint. The Penal Code defines common intention as follows:

o Penal Code, section 32 - When a criminal act is done by several persons in
furtherance of the common intention of all, each of such persons is liable for the

act in the same manner as if it were done by him alone. (Refer Example 03).

The orders that can be prayed for from the Magistrate in the Plaint are as follows:

o A calling date to present the plaint at court (At least 03 convenient dates of the
prosecutor to be present for the case shall be mentioned.)

o Order to remand the suspects.

o Order to dispose the productions (especially live specimens/ perishables).

o If it is the court vacation/ court is not functional, an order directing the
production officer to retain the productions in his custody.

o Order to obtain expert evidence via reports.

o Order to require the presence of suspects/ witnesses by way of summons.

Sri Lanka CWT Awareness, Capacity & Empowerment (ACE) Programme 10
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. Drafting of the Charge Sheet (e®Jez e35)8)

The charge sheet is a document delivered to the accused under the signature of the
Magistrate. For the convenience of the court, the charge sheet is drafted by the
pleader and submitted for the perusal and signature of the Magistrate.
It should include the names of the accused, date of the offence, and the date of filing
the charge sheet.
CCPA, section 164 — Every charge under the Code of Criminal Procedure shall:
o State the charge and the law that made it an offence.
= [If the law provides a specific name for the charge, use that name
specifically.
= [fthe law does not specify the name, definition of the offence shall be stated
to give sufficient notice to the accused.
o State the penalising law and the section.
CCPA, section 165 — The charge shall also contain-
o Time and place of the offence.
= Note: If the offence has been committed inside a protected area, the Gazette
Extraordinary that declared the area as protected and the date of declaration
shall be added.
o Against whom the offence was committed (name of the person or thing).
o Ifnecessary, the manner in which the offence was committed.
CCPA, section 166 — Unless the accused had been misled, an erroneous charge
regarding the offence or the particulars required is not material.
CCPA, section 167 — The court has the power to alter the charge before the
judgement is pronounced in Magistrate’s Courts. Substitution of a charge or an
addition of a new charge is considered as an alteration. Every such alteration shall

be read and explained to the accused.

Sri Lanka CWT Awareness, Capacity & Empowerment (ACE) Programme 11



Instruction Manual for Prosecutors to Effectively Combat Wildlife Trafficking in Sri Lanka

e CCPA, section 168 — If the court deems that the alteration of the charge under
section 167 does not prejudice the accused or the prosecutor, the court may proceed

with the trial as if it had been the original charge.

Example 02: A sample charge
a8d¢mn vge

01. @30, § . 0 08w 2022 @18 & 26 Um G wwd BU qussle) o oy alumG e, fes Bt mmen?
8, eqfivow, Bmdeun, B0 BBO Buwndas oy qdes tond wdumwis wuriirsed ¢ AE
BediB0 e qogmBnt yalno G bl grebbin 1oREn (wubl Bodess Lz Bufonide

@Cwd guew Duttaphrynus atukoralel Boustom wn@ews! wgsfim nnoedocsd wotim

(Atukorala’s Toad) gl @ Bews ot A8 wrgoed 32 Lo LostBe soo dalt Hale am A,
1964 gom 44, §.8. 1970 gom 01, B.0. 1993 gom 49 o .. 2009 gz 22 ¢S o Litnf
weeeddn 469 0 q8mnuded, DoesD w1 Dadleon pduien g soe VLo ¢ usdaned

GRCHD e B (20 En ¢ wedd Pedess g 0 Bebs OB pup soen 3e(s) Los

2O B wOyn HBedsi, Dd¢al By md qf 8,0 vF ey voed 3le bosifie gondi cg,is
Cide yn 06t ®d gl HOO ¢,

Credits: Department of Wildlife Conservation

e CCPA, section 169 — If the court deems that the alteration under section 167 is
substantial, the court may either direct a new trial or adjourn the trial for a period as
fit.

e CCPA, section 171 - When the charge had been altered after the commencement of
the trial, the prosecutor and the accused are allowed to recall or re-summon and
examine any witnesses who may have been examined with reference to such

alteration.

7.1 Joinder of Charges

e CCPA, section 173 — For every distinct offence which any person is accused of, a

separate charge shall be made. Every such charge shall be tried separately except in
the instances mentioned in sections 174, 175, 176 and 180 where these sections can

be applied severally or in combination.

Sri Lanka CWT Awareness, Capacity & Empowerment (ACE) Programme 12
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CCPA, section 174 — When same kind of offences are committed in a span of 12
months, the person may be charged for three of the same offences at one trial.

o ‘Same kind’ offences are: Where the offence is punishable with the same

amount of punishment under the same section of the law applicable.

CCPA, section 175(1) — If the same person has committed two or more offences in
one series of acts in the same transaction, he may be charged with and tried at one
trial.
CCPA, section 175(2) - If the alleged acts are offences under different laws
applicable, he may be charged with each of them and be tried at the same trial.

Example 03:

02. 68 8o 08 ebeeb 0B dhwmed OB Hus wewedd DR BB ouiy gombel puint §
Cm00 prebdhm 0wl ¢vesd Bedews O Bufonide mewet wif Duttaphrynus atukorale
Bemnl®m mwBewsi wgsldn grenddhced co®am (Atukorala’s Toad) % woinmed eud
mened 53 0Reds wld BB wged 32 On DotBe e SHD Bube wm 8.5, 1964 o.m
44, 4.0. 1970 goz 01, 5.0, 1993 goz 49 93 5.0, 2009 g 22 cogh vovel DEs e-eailn 469 Ln
§Bmded, Dmenfd m Dafuco godes g vned V Un cseddned nneds oo b
$Iulis cwedd Sedecs 58 nraned enf wened nan oBedst, 6d s voed 3e (e)
DofBud vomB0 ®Oyn BBeds, Doy By ©d mf 880 68 g voed 3le Locibe
ymIch ¢RDO® e wr D¢l ™8 ;B A ¢,

03. 28 §o 0B abEeb 6B domed 08 G wewed? BIC BB owy g6FeHT yaint §
ComnDd grebdn gomin ¢ wedd Dedees Dm Bufonide mEwd gwedf Duttaphrynus atukoralei
Bond®m mwBews? wgldn ynenibheed co®an (Atukorala's Toad) genene ABss o
BBods! el B woged 32 O Dootfe B8 00 Bube ga B.8. 1964 gm 44, B.6. 1970
gom 01, 8.5, 1993 gewm 49 w0 §.8. 2009 gom 22 ¢S6s vl DR wroallm 469 L 4Emced,
DmesD v DasfeEon gosem iwp smed V On cpedoned eracdi em&hd ndiEn
cwedd Bodvss gomane HB8D o BBeds, 88 ¢ vmed! 59 D» Dostfe wm edi
Bobo gm 40(1) (g) DosiBed sow B0 DOy Boe@=f D¢ By o6 418 808 &8 g coredt
4] Dostde gmedh ¢gD8 @ ¥n Ddes B0 g8 ADD ¢,

Credits: Department of Wildlife Conservation
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CCPA, section 175(3) — If the alleged offence is a composite offence, whereas the
offences that constitute it, are also individual offences, he may be charged at one
trial for the composite offence and the individual offences.

CCPA, section 176 — If in a single act or a series of acts it is difficult to identify
which specific offence was committed, he may be charged with all or any one or
more of such offences; or he may be charged with having committed one of the said
offences without specifying which one.

CCPA, section 177 — If the accused is charged with one offence and it appears in
evidence that he committed a different offence under section 176, he may be
convicted of the offence which he is shown to have committed although he was not
charged with it.

CCPA, section 178(1) — When a person is charged with an offence, but only several
of the ingredients of the offence are proved and that constitutes a minor offence, he
may be convicted of the minor offence although he was not charged with it.
CCPA, section 178(2) — Although a person was not charged with, but when the
proven facts of an offence reduce the offence to a minor offence, he may be
convicted of the minor offence even though the jurisdiction to try such minor
offence is exclusively vested in a different court.

CCPA, section 179 — When a person is charged with an offence and it is proved that
he attempted to commit that offence, he may be convicted of the attempt, even
though he was not initially charged with it. Such an attempt shall be specified in law

to be punishable.

Sri Lanka CWT Awareness, Capacity & Empowerment (ACE) Programme 14
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Example 04:

18. &4 8 08 abEIeb 08 dovmed o B meved A B8e euyg 08wt gufnb gpodin
eqf:‘m wm Sedews Dm Orchidaceae aum BE#D gox Dendrobium sp cdfe Bemnlan
mmdeas wesllnm BBD mm emeded gumene H800 moBlec®n ¢od

syl £ BB saged 32 Om
;mmzﬁu ©20 5570 Bube gm £.0. 1964 gom 44, 6.0, 1970 go= 01, £.0. 1993 gorm 49 s £.0.
009 &= 22 ¢dem vmef D82 meecniSn 469 Dz glmded, DmenD w Balecs: gad=tsm goegy

ua;cmf;‘) :m E\.errf?ﬂ:.u @ 850 Bebe wm 45 (4) DordHwd 2OmAD mOyn B8e®xf Odexf Be
B8 B 3051 08 gregsy vmes! 46 DostBe =G0 ¢HD® ide yr B¢l w6 ;H DD ¢, »

Credits: Department of Wildlife Conservation

The relevant provision in FFPO is section 59: Any person who attempts to commit or abets
the commission of any offence under this Ordinance or any regulation made thereunder

shall himself be guilty of the same offence.

e CCPA, section 180 — When more persons are charged with jointly committing
the same offence, or different offences in the same transaction, or one of such is
charged with committing the offence and another is charged with abetment of the
offence or attempt to commit the offence; they may be charged and tried together
or separately as the court deems fit.

e CCPA, section 181 — Officer conducting the prosecution may withdraw the
remaining charges with the consent of the court where a person has been
convicted of several charges, but he has not been convicted of the rest of the
charges. If not, the court may of its discretion stay the inquiry into or trial of such
charge or charges. Such a withdrawal has the effect of an acquittal unless the

conviction is set aside.

+¢ It has to be noted that the plaint is prepared by the pleader to report an offence to
the court, therefore appropriate language shall be used.
% However, as the charge sheet informs the accused of the charges he/she has been

accused of, appropriate language shall be used.
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8. Summary Trials by the Magistrate

o Powers of the Magistrate

=  Conducting summary trials and adjudication

= (Calling and examination of witnesses

= Issuance of search warrants and arrest warrants

= Issuance of orders directing inter alia to remand the suspects, disposal of the

productions, to obtain expert evidence in the form of reports etc.

e CCPA, section 182(1) - When the accused is brought before the Magistrate, the
Magistrate shall frame the charge against the accused if there is sufficient ground
for proceeding against him.

e CCPA, section 182(2) — Magistrate shall read such charge to the accused and ask
him if he has any cause to show why he should not be convicted.

e CCPA, section 183(1) — If the accused makes an unqualified admission that he is
guilty of the offence, his statement shall be recorded in the same words he uses as
much as possible. The Magistrate shall pass the verdict of guilty and pass the
sentence upon him according to the law, and shall record such sentence.

o However, the accused may withdraw his plea of guilt with the leave of the
Magistrate at any time before the sentence is passed. In such an event, the
Magistrate shall proceed as if no conviction had been entered against him.

o CCPA, section 183(2) — Where the accused does not make any statement or does
not make an unqualified admission of guilt, the Magistrate shall ask if he is ready
for trial and —

(a) if the accused replies that he is ready for trial shall proceed to try the case,
but
(b) if the accused replies that he is not ready for trial by reason of the absence of
witnesses or otherwise the Magistrate shall, subject to the provisions of
subsection (3) of section 263, either postpone the trial to a day to be then fixed
or proceed forthwith to try the case.
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CCPA, section 184 — When the Magistrate proceeds to try the accused, he shall take
all such evidence as may be produced for the prosecution or defence respectively.
The accused is also permitted to cross-examine all witnesses called for the
prosecution and/ or recalled by the Magistrate.
o The complainant and accused or their pleaders shall be entitled to open their
respective cases, but the complainant/ his pleader shall not be entitled to make

any observations in reply upon the evidence given by or on behalf of the accuse
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9. Types of Evidence

It is the task of the prosecutor to prove the case against the accused beyond

reasonable doubt.

9.1 Oral Evidence (»8» e50:538)

o Evidence Ordinance, section 59 — All facts except the contents of the documents
may be proved by oral evidence.
o Evidence Ordinance, section 60 — Oral evidence must be direct in all cases:
= Jf it refers to a fact which could be seen, it must be the evidence of a witness
who says he saw that fact;
= Ifit refers to a fact which could be heard, it must be the evidence of a witness
who says he heard that fact;
= [Ifitrefers to a fact which could be perceived by any other sense or in any other
manner, it must be the evidence of a witness who says he perceived that fact by
that sense or in that manner;
= [fit refers to an opinion or to the grounds on which that opinion is held, it must
be the evidence of the person who holds that opinion on those grounds.
eg.: Evidence of an expert
Provided also that, if oral evidence refers to the existence or conditions of any
material thing other than a document, the court may, if it thinks fit, require the

production of such material thing for its inspection.

9.2 Documentary Evidence (G250 t0538)

o Evidence Ordinance, section 61 - The contents of documents may be proved
either by primary or by secondary evidence.

o Evidence Ordinance, section 62 — ‘Primary evidence’ means the document
itself produced for the inspection of the court.

o Evidence Ordinance, section 63 — ‘Secondary evidence’ means and includes —
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1. certified copies given under the provisions hereinafter contained;

2. copies made from the original by mechanical process which in themselves
ensure the accuracy of the copy, and copies compared with such copies;

3. copies made from or compared with the original,;

4. counterparts of documents as against the parties who did not execute them;

5. oral accounts of the contents of a document given by some person who has

himself seen it.

9.3 Expert Evidence (Sedasec t30258):

Before the evidence is led, the prosecuting officer shall ensure what expert evidence
needs to be led and obtain orders from the court, directing the experts to provide the
reports. For the identification of wildlife, the prescribed State institutions shall be
contacted and regarding the firearms used, the evidence from the Government

Analyst shall be obtained.

9.4 Admissions (8®:5®)

Evidence Ordinance, section 17(1) - An ‘admission’ is a statement, oral or
documentary, which suggests any inference as to any fact in issue or relevant fact,
and which is made by any of the persons relevant to the case.

Gestures and signs are not admissions.

o Appuhamy’s Case [1938] 40 NLR 372 — Verbal means, by means of words, but
it is not necessary that the words are spoken. However, ‘oral” indicates that the
words shall be spoken by the mouth. The meaning of ‘verbal’ is wider.

However, an admission is not conclusive proof of the matters admitted, but it can

act as estoppel under the provisions of the Evidence Ordinance.

An admission can be made by the following persons:

o A party to the proceedings/ by a duly authorised agent to such party.
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o A party to the suit (suing/ being sued) in representative character.

o A person who has a proprietary or pecuniary interest in the subject matter of the
proceedings in that character.

o A person from whom the party to the suit has derived his interest in the subject

matter to the suit.

9.5 Confessions (8¢ Bwoes;®/ @es600IDS T/ 5008IDDIC€s)

e Evidence Ordinance, section 17(2) - A ‘confession’ is an admission made at any
time by a person accused of an offence, stating or suggesting the inference that he
committed that offence.

o Martin Singho Case [1964] 66 NLR 391 — A confession being a species of the
genus admission, is relevant and may under section 21 of the Evidence
Ordinance, be proved against the person who makes it, unless it is a confession
barred by sections 24, 25 and 26 of the Evidence Ordinance.

o Anandagoda Case [1960] 62 NLR 241- “An admission by an accused of facts
which can establish motive or opportunity, or knowledge of a death does not
suggest an inference that the offence was committed by him. The inference
which such a fact suggests is only that he may have had a reason or an
opportunity for, or knowledge as to the commission of the offence.”

= At the Privy Council, Anandagoda Case [1962] 64 NLR 73 — From a
confession, a guilt is directly deducible. A confession imports guilt; it is
not an admission of particular acts/ circumstances which may or may not
involve guilt, and which is dependant for such result upon other facts or
circumstances to be established.

e Evidence Ordinance, section 25 - A confession made to a police officer or a forest

officer is not admissible against the accused.
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Evidence Ordinance, section 26 - If a confession has been made by the accused
while he was in the custody of a police officer or a forest officer (unless it was made
in the immediate presence of a Magistrate), it is not admissible against the accused.
Evidence Ordinance, section 24 - However, if the court deems that:

o Aninducement, threat, or promise having reference to the charge against the
accused person,

o has proceeded from a person in authority, or proceeding from another person
in the presence of a person in authority and with his sanction,

o and which inducement, threat, or promise is sufficient in the opinion of the
court,

o to give the accused person grounds, which would appear to him reasonable,
for supposing that by making it he would gain any advantage or avoid any
evil of a temporal nature in reference to the proceedings against him,
the confession of such nature is irrelevant in criminal proceedings against
the accused.

»  Gnanaseeha Thero’s Case [1968] 73 NLR 154 — The burden is on the
prosecution to adduce evidence that the confession was made
voluntarily and it was not caused by any ground mentioned in section
24 of the Evidence Ordinance.

Evidence Ordinance, section 28 - If such a confession as referred to in section 24 is
made after the impression caused by any such inducement, threat, or promise has
been fully removed in the opinion of the Court, it is relevant.

Evidence Ordinance, section 27 — Even though information was received from a
person in police custody or a person in the custody of a forest officer, so much of
such information, whether it amounts to a confession or not, as it relates distinctly

to the facts thereby discovered may be proved.
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o Murugan Ramasamy Case [1964] 66 NLR 265 — “These are those statements
that have led to the actual discovery of a proven fact when the information
supplied by the accused has been the cause of discovery.”

o Piyadasa’s Case [1967] 72 NLR 434 — “... if a fact is actually discovered in
consequence of the information given, some guarantee is afforded thereby that
the information was true, and accordingly, can be safely allowed to be given in

evidence.

9.6 Evidence of an Accomplice (aestswieemed/ 850l 8390w ed t30258)

Evidence Ordinance, section 133 - An accomplice shall be a competent witness
against an accused person. A conviction is not illegal merely because it proceeds
upon the uncorroborated testimony of an accomplice.

Evidence Ordinance, section 114(b) - However, the court may presume that an

accomplice is unworthy of credit unless he is corroborated in material particulars.

9.7 Evidence given by the Accused on his behalf (853820; »®1 0OeDsS @cx
COD ©38)

Evidence Ordinance, section 120(6) - In criminal trials, the accused shall be a

competent witness in his own behalf, and may give evidence in the same manner
and with the like effect and consequences as any other witness.
However, such statements can be cross-examined and limitations can be imposed

by the court if it relates to the credit of the accused.

9.8 Previous Convictions (eed D788 Da8m0)

When an accused is presented to court and there have been previous convictions for
the same accused, the list of previous convictions can be presented in the court for

the perusal of the judges.
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= The information records available at the regional offices of Department of
Wildlife Conservation, and Police Divisions would be useful in this regard.
=  When a vehicle/ equipment has been used for previous offences, a list of

previous convictions need to be filed in the court.

If the case needs to be called at any event before the next hearing date of the case,

the request can be done by way of a motion addressed to the court.

9.9 Electronic Evidence (38®enm e5038)

Electronic Transactions Act, section 3 — Data messages, electronic documents,
electronic records or other communication are provided legal recognition, effect,
validity and enforceability.

Electronic Transactions Act, section 4 — If the Sri Lankan laws attach legal validity
only if such instruments have been reduced to writing, such requirement shall be
deemed to be satisfied by a data message, electronic document, electronic record or
other communication in electronic form if it is accessible for subsequent reference.
Electronic Transactions Act, section 7 — Where any law requires that a
communication or any other document shall, be signed or bear the signature of any
person, that requirement is satisfied if a method is used to identify that person and
to indicate that person’s intention in respect of the information contained in the
electronic communication (data message, electronic document, electronic record)
and the method used is reliable and sufficient for the purposes of the Act.
Electronic Transactions Act, section 21 - Any information contained in a data
message, or any electronic document, electronic record or other communication
touching any fact in issue or relevant fact; and when compiled, received or obtained
during the course of any business, trade or profession or other regularly conducted

activity, is admissible in any proceedings.
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o Proviso -
= Direct oral evidence of such fact in issue or relevant fact if available, shall
be admissible if there is no reason to believe that the data contained in the
electronic communication is unreliable or inaccurate.
= [If any information is contained in a data message, electronic document,
electronic record or other communication made by a person:
(1) who is dead or who by reason of his bodily or mental condition is
unfit to attend as a witness; or
(i1) who is outside Sri Lanka and where reasonable steps have been
taken to find such person and he cannot be found; or
(ii1))who does not wish to give oral evidence due to fear; or
(iv)who is prevented from so giving evidence,

evidence relating to such information shall, if available, be admissible.
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10. Leading of Evidence (30238 0®@e®nsd®)

The objective of leading of evidence is to precisely and concisely present the facts

disclosed at the investigation to the court.

Evidence shall be led in a manner to prove each charge made against the accused.

Before the trial, it is advised to have the productions and expert reports prepared and

ready.

According to the Evidence Ordinance, leading of evidence happens in three stages.

10.1 Examination-in-Chief (88 038 808®)

o

Evidence Ordinance, section 137(1)- ‘Examination-in-chief’ refers to the
examination of a witness by the party who calls him.

It is advised to commence the leading of evidence by asking the designation,
tenure in service, and the current place of work of the witness.

The witness provides an account of the tasks he undertook/ followed for the
case. Where necessary, the identification of the suspects shall be done via an
identification parade.

The productions relevant to the case shall be identified through the witness and
be marked in court as ‘P1°, ‘P2’ etc. at the same time of the leading the
evidence. It i1s important to ensure whether the seals are intact or have been
tampered with.

When a witness identifies the productions, it shall be given to him at the court
for inspection and then do the identification.

If the evidence to be led is raising contradictions, or if it is lengthy, it shall not
be led at the examination-in-chief.

The prosecuting officer shall avoid asking leading questions (¢5mdw@ ®»ewdny/

BB yEsy).
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* Evidence Ordinance, section 141 - Leading Questions: Any question that
suggests the answer which the person putting it wishes or expects to receive
is a ‘leading question.’

* Evidence Ordinance, section 142- Leading questions must not be asked if
objected to by the adverse party in the examination-in-chief or in a re-
examination without the permission of the court.

= Evidence Ordinance, section 143 - However, leading questions may be asked
in cross examinations subject to the following:

e Question must not put words into the mouth of the witness.

¢ Question must not assume that facts have been proved.

e The question must not imply that answers have been given contrary to
the fact.

e Furthermore, the court in its discretion may prohibit leading questions
from being put to a witness who shows a strong interest or bias in
favour of the cross-examining party.

o Evidence should be led in a manner to establish the charges against the accused.
It is better to be mindful of the facts that need to be proved from the evidence of

the relevant witness.

10.2 Cross Examination (&3 &5 S@E®)

o Evidence Ordinance, section 137(2) - The examination of a witness by the
adverse party is called ‘cross-examination’.

o The prosecutor should pay attention to the questions asked in the cross
examination by the defendant’s counsel and be mindful about the
contradictions made by the witness.

o Objections shall be made by the prosecutor as fit.
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o Evidence Ordinance, section 138(2) - Cross-examination need not be confined
to the facts to which the witness testified in his examination-in-chief.
o Evidence Ordinance, section 146 - The following questions can also be raised
in cross examination. Questions-
(a) to test his accuracy, veracity, or credibility;
(b) to discover who he is, and what is his position in life; or

(c) to shake his credit, by injuring his character.

10.3 Re-examination (520 3@ ¢8®)

o Evidence Ordinance, section 138(3) - The re-examination shall be directed to
the explanation of matters referred to in cross-examination. If a new matter is
introduced in re-examination, with the permission of the Court, the adverse
party may further cross-examine upon that matter.

o Ifcontradictions arise, the opportunity to re-examine can be used to clear them.

o If the prosecutor feels that the re-examination is not necessary, he can avoid

conducting the same.

10.3.1 Inquiry into the Productions (esedd) @)

o Once the case is proven beyond reasonable doubt, the court inquires into the
productions. If the court finds that the productions at the court have been used by
the owners of the productions with the intention of committing a crime, the court
has the power to order confiscation of the same.

o In the inquiry into the productions, the prosecutor shall present to the court
whether: the productions have been used for previous offences, whether the
accused intentionally used the productions to commit the crime, if the
productions are returned to the owner, and/or if there is any possibility for the

productions to be used in another crime.
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o The aforementioned shall be elucidated in the cross-examination of the witnesses.

o Confiscation of the productions can only be averted if the owner of the production

is an innocent third party and if he had taken reasonable measures to prevent the

productions from being used for any crime.

11. Disposal of Property

CCPA, section 425(4) — "Property" includes in the case of property regarding
which an offence appears to have been committed, not only such property as has
been originally in the possession or under the control of any party, but also any
property into or for which the same may have been converted or exchanged and
anything acquired by such conversion or exchange whether immediately or
otherwise.

CCPA, section 425(1) — When the trial/ inquiry in a criminal court has concluded,
the court may make such order as it thinks fit for the disposal of any document or
property produced before it, regarding which any offence appears to have been
committed or which has been used for the commission of any offence.

CCPA, section 425(2) — When the High Court makes such order and cannot through
its officers deliver the property to the person entitled to under such order, such court
may direct that the order be carried out by a Magistrate.

CCPA, section 425(3) — When an order is made under this section where an appeal
lies, such order shall not (except when the property is livestock or is subject to
speedy and natural decay) be carried out until the appeal period has lapsed or where
an appeal has been preferred, within such period until such appeal has been disposed

of.
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12. Fines

The fine is determined by the Court based on three factors.
o Fine mentioned in the Act/ Ordinance
o Fine mentioned in the charge sheet

o Discretion of the Judiciary

13. Duties of a Prosecutor

The prosecutor should have adequate knowledge of the applicable laws and the
procedure to be followed at the Court.

Whenever the court requires, the prosecutor shall be ready to answer the questions
of the court and where necessary, elaborate on the laws applicable.

The prosecutor shall also carry copies of the relevant laws and the relevant reports
of experts and should have marked them for the convenient perusal of the Court.
The prosecutor should be thorough with his case.

Where expert evidence or reports are required, the prosecutor shall be mindful to
pray for an order from the court to call for the same and ensure that these expert

evidence/ reports are obtained in time.
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Sri Lanka Counter Wildlife Trafficking Awareness, Capacity &
Empowerment (ACE) Program

Funded by the U.S. Department of State — Bureau of International Narcotics and Law
Enforcement Affairs (INL), Sri Lanka Counter Wildlife Trafficking Awareness, Capacity
& Empowerment (ACE) Program is a project implemented by The Environmental
Foundation (Guarantee) Limited to facilitate formal and informal interactions
between law enforcement authorities, prosecution, the judiciary, and civil society in
the detection of wildlife trafficking to the seizure of assets and prosecution of wildlife
traffickers.

It also aims to establish systems that actively operate beyond the grant period by
developing locally contextualized Counter Wildlife Trafficking (CWT) tools, legal
guidelines, interagency mechanisms, and national and cross-border networks
working with local stakeholders and international experts. The combined efforts will
aim to result in a long-term CWT program activated by the Sri Lanka government
with a sustainable CWT strategy to combat wildlife traffickers operating in and
beyond Sri Lankan borders.



